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Ms Aphrodite Smagadi, Secy 
 
Dear Ms Smagadi, 
 
       Communication to the Aarhus Convention Compliance Committee 
        concerning compliance by the United Kingdom ACCC/C/2010/53 
 
Thank you for your letter of 13th August 2012 enclosing the draft findings of the Committee. We 
are pleased that these uphold our complaint regarding the timeous provision of Council-held data on 
residential pollution measurements.  
 
We are however are disappointed that, following a very positive hearing, the committee did not feel 
that the arguments regarding public participation and access to justice were sufficiently 
substantiated. We have therefore looked closely at your deliberations and the evidence it cites and 
believe that you have given undue weight to assertions made by the Party that are misleading, 
perhaps because of the principal correspondent's lack of familiarity with Scottish, rather than 
English, legal process and environmental legislation. 
 
All references below are to paragraphs in your Draft Findings CC-37. 
 
(I) Access to Information. In paragraph 2 you note the link between failure to collect relevant 
environmental information and to provide environmental information already possessed. You 
address the latter in your recommendations but have separated this from the former. We believe this 
to be an oversight since the link is very strong, and a Council should not be allowed to 'comply' 
with the Convention simply by avoiding the measurement of expected environmental impacts. We 
illustrated this graphically in Annex 11 of our original submission, repeated it in slide 15 of our 
presentation, and attach this slide to this letter for your convenience (Figure 1). This exhibit shows 
that the Council is excluding the directly affected streets from its Air Quality and Noise 
Management Areas even though it is displacing traffic from the areas it is 'managing' into areas that 
it is not. 
 
The response to this exhibit from the Party (dated March 2012, listed as 17 Feb 2012 on the 
Committee website) included the assertion "There is no such thing as a 'Council Noise Management 
Area'" even though explicit links were given to the relevant government source: 
www.scottishnoisemapping.org. For clarity, these maps of 'noise management areas' appearing in 
our graphic are produced in response to the European Parliament and Council Directive for 
Assessment and Management of Environmental Noise 2002/49/EC, and the website notes that it is a 
legislative requirement in Scotland that "Competent Authorities to draw up Action Plans to manage 
noise." The originals of the 'Council Noise Management Areas' can be found on that website and 
the validity of this exhibit should have been acknowledged by the Party, not dismissed. 



In short, the City of Edinburgh Council have ignored environmental impacts that should have been 
expected and, as our earlier submission (25 June 2012) shows, their decision to withhold pollution 
data has focussed on the probability that pollution will exceed a statutory target (in this case 
40ug/m3), rather than the significant increase in pollution they have already recorded that is 
commensurate with serious health impacts.  
 
In our view, it is critical that the Committee do not endorse the Council's failure to measure 
expected noise impacts, or by extension, encourage them to comply with the Aarhus Convention in 
terms of air pollution simply by releasing their current data, removing the NO2 monitors and 
avoiding monitoring particulate and noise impacts until after their scheme is operational and 
perhaps prohibitively expensive to reverse.  
 
Request 1: We trust that this separation of the two actions of collecting and disclosing 
environmental data that is linked in Paragraph 2 was an oversight by the Committee and ask that 
they make a strong recommendation that the Council continues to measure air pollution, extends 
this to noise impacts as well and is encouraged to focus on health impacts of moving pollution from 
non-residential commercial thoroughfares to residential streets.  
 
 
(II) Public Participation 
 
The Committee is right to distinguish (para 78) between our desire to challenge the process that 
related to the Trams Act and that relating to the Trams TROs, but does not appear to give sufficient 
weight to the fact that Parliamentary assent was given to a scheme in which there was an explicit 
claim by the promoters that there would be no impact on the Moray Feu (see document 2 of our 
initial communication).  
 
This plan was altered by the City of Edinburgh Council, but the Council has never acknowledged 
any impact on its authority to press ahead without a Public Hearing given this material change in 
the environmental impacts of the scheme.  
 
Turning to the participation allowed by the City of Edinburgh Council. The Committee is right to 
point out that we should look to mitigating changes in the TROs as evidence that the Council has 
allowed meaningful participation. The only evidence explicitly cited by the Committee in para 58, 
and again in para 86, is the reopening of Hope Street and Charlotte Square to relieve pressure on the 
adjacent residential Moray Feu. 
 
However we would like to draw the Committee's attention to our submission of 25th June 2012 that 
shows that this one material concession has now received planning permission from the Council for 
removal, in support of a private development in Charlotte Square that includes a heavy goods 
vehicle ban on Hope Street. This will mean that the only unrestricted route for all vehicles 
24x7x365 through the centre of Edinburgh, is through the Moray Feu's residential streets. 
 
In short, the only substantive evidence cited that there has been meaningful participation has 
received Council planning permission for removal, before the Tram TRO is even enacted. 
 
The Committee's draft findings also highlight the workshops as an important participative element 
in the TRO process. However in the absence of independent arbitration and the surprising 
announcement that neither Councillors nor CEC officials would be actively participating, the 
'workshops' were reduced to objectors discussing measures amongst themselves that they had 
already submitted formally.  
 
A letter was subsequently sent by the elected workshop chairmen to the CEC dated 18th October 



2011, detailing proposed mitigation measures and requesting a meeting to discuss these with 
officials. However no responsible CEC official or Councillor attended the meeting and no reply to 
the letter was received.  
 
The communicants have both been active in organising and chairing these workshops and can 
confirm that the workshop committees were not informed of the proposed private development in 
Charlotte Square by the Council, even though this was sufficiently advanced to have been 
formulated with the Council's assistance, modelled using the Council's own traffic model, and 
presented as a formal application to the same committee at the same time as the report on the 
workshops (February 2012).  
 
We also note that the Council did not allow any participation in the drafting of the 'workshops 
report'. This was written solely by Council officials, was highly critical of the workshops, their 
organisation and their findings, and was published on the Council website without any drafts being 
circulated for comment by the participants of those workshops.  This stands in stark contrast to the 
consultative approach taken by the Aarhus Compliance Committee who has allowed both parties to 
comment on drafts. 
 
Request 2: As we have previously submitted evidence to the Compliance Committee that the 
material change to the TRO they cite in support of 'meaningful participation' has now received 
planning permission from the Council for removal before the Tram TRO is even enacted, we ask 
that the Compliance Committee revises its statements on this matter and upholds our complaint that 
we have not, despite engaging at every possible level, experienced meaningful participation. 
 
 
(III) Access to Justice 
 
In (II) we have already refuted the Party's assertion that we had meaningful participation in the 
decision-making process. Here we address assertions made about access to justice through the 
courts. 
 
The statements made in relation to 'access to justice' are misleading, perhaps again because of a lack 
of familiarity with Scottish Law, because they imply that the statutory right of appeal within 6 
weeks of a TRO being advertised (para 64) stands alongside a judicial review as an alternative that 
might be explored independently, and is more affordable than the judicial review (para 65) that we 
have already shown was too expensive for us to pursue (para 66). 
 
Since the Compliance Committee have given weight to this in their findings, but did not raise this 
as a question at the Hearing, we have to clarify what is being presented to the Compliance 
Committee by the Party as a viable alternative not pursued by the communicant. 
 
This presentation is misleading on three counts: (i) The Court of Session is also the body to whom 
an application for a Judicial Review would be submitted, but you may not apply for a Judicial 
Review to the Court of Session in respect of the same decision that you have already challenged 
through the statutory appeal process. These are alternatives, but they are not independent. (ii) There 
is no reason to expect the costs of either action to be within the resources of the communities 
concerned. If we could not afford a judicial review by the Court of Session, nor could we expect to 
afford to prosecute an appeal against the legal basis for the TRO in the same court. (iii) a Judicial 
Review may be competent before the TRO is advertised, but the statutory right of appeal 
necessarily follows the advertisement, so if one has rejected a Judicial Review as a viable option, 
one necessarily excludes the alternative option of a statutory right of appeal. In any case, a later 
remedy that is more restricted in its remit but costs the same, cannot be viewed as a viable 
alternative. 



Request 3: On none of these counts should the advertised remedy offered by the Court of Session 
in relation to the TROs be offered as an argument for access to justice and we ask the Committee to 
set this aside in their deliberations. 
 
We would also point out that all such options, including application to the SPSO and Aarhus, are 
confined to process and a Public Hearing is the only forum that can consider substance. The Moray 
Feu participated fully in these up to and including the last one to be held (CETM in 2003).  
 
In cases where a project has been subject to rigorous parliamentary scrutiny prior to the enactment 
of a Parliamentary Bill, the justification for waiving the obligation for a mandatory Public Hearing 
at the TRO stage is well understood. However, in the case of the trams scheme the submissions 
made by Lord Moray's Feuars chairman and the Community Council - which were rejected by the 
parliamentary Scrutiny Committee in favour of those made by the Council -  were in 2008 proved 
absolutely correct, i.e. that the traffic impact on the environment of the Moray Feu would be very 
significant. We contend that at this stage the Council should, in the interests of justice, have 
exercised their discretionary power to recommend a Public Hearing as part of the TRO process, 
particularly since this new situation had only then come to the notice of the general public. Their  
acknowledgement in 2008 that Shandwick Place would close to general traffic should also have 
triggered the requirement for an environmental impact assessment for the Moray Feu and 
surrounding areas. 
 
Request 4: The apparent weight given to these routes to justice as alternatives that we were not 
asked to comment on at the Hearing has forced us to offer a clarification of what we see as 
misleading statements made by the Party. We have explored every viable access to justice that was 
compatible with the decision-making timetable within the Council and our resources. It is clear 
from our submission of the 25 June 2012 that the Council understood timing was critical to the 
outcome of the decision-making process, and acted accordingly. In view of this we ask the 
Committee to set aside any argument by the Party that there were viable alternative routes to justice 
other than the ones we pursued. None of these routes were sufficient for the Council to be forced to 
acknowledge and assess expected environmental and health impacts following significant changes 
they made to the plan for which they had gained Parlimentary authority. We ask the Compliance 
Committee to recognise that there has been no access to justice compatible with either the timing of 
decisions or the resources of the communicants. 
 
We thank the Committee for it's work and would  like to note that we found the experience of the 
Hearing in Geneva as the most positive and productive of any formal discussions we have had with 
regard to this issue.   
  
 
 
  Yours Sincerely, 
 
 
 
 
  Alistair MacIntosh    Ashley D. Lloyd 
  Moray Feu Traffic Subcommittee  Chair 
        Moray Feu Traffic Subcommittee 



 
Figure 1: Slide 15 of Communicant's presentation to the Compliance Committee: 15 December 
2011. Explicit references are given to the source of this data in Annex 11 of the original submission. 
 


